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BEFORETHE ILLINOIS POLLUTION CONTROLBOA~CE~VEO
OF THE STATE OFILLINOIS LEAK’S OFFICE

VILLAGE OF ROBB1NSandALLIED ) APR 29 2004
WASTETRANSPORTATION,INC., ) STATEOF ILLINOISPOII~ti~~Control Board

Petitioners, )
)

vs. ) CaseNo. PCBNo. 04-48
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MEMORANDUM OFLAW IN SUPPORTOF
MOTION FORSUMMARY JUDGMENT

NOW COME the Petitioners, Village of Robbins, Illinois, and Allied Waste

Transportation,Inc., by and throughundersignedcounsel of record, and herebyrespectfully

submit their Memorandumof Law in Support of their Motion for SummaryJudgmentfor

modification of a solid waste managementfacility permit and, in support thereof, state as

follows:

INTRODUCTION

On February9, 1993,the Boardof TrusteesoftheVillage ofRobbins,in OrdinanceNo.

2-9-93-A, approvedthe applicationof RobbinsResourceRecoveryCompanyfor a “regional

pollutioncontrolfacility” in theVillage ofRobbins. (R. 064-073). Thatresolutionis completely

devoidof any restrictionson the useor operationsof the “regional pollution control facility.”

(Id.) Basedon permits issuedby theIllinois EnvironmentalProtection Agency (“IEPA”), that

“regional pollution control facility” waspermittedto perform the sameoperationsasa transfer

station, with the addedcomponentof incineration. In fact, the operatingpermit issuedby the

JEPA specificallyprovidesthat thefacility shall participatein comprehensivewasteprocessing

efforts by collecting,recyclingand diverting waste,aswell asprocessingwastefor removalof



certain materials for recycling or off-site disposal. See IEPA Operating PermitNo. 1997-072-

OP, p. 17 (June 2, 1997). Additionally, the original andsupplemental permits issued to Robbins

Resource specifically provide that the pollution control facility be allowed to receivewaste,

handle waste, store waste for certainperiods of time, screen, separate, segregateand sort waste

materials,transferwasteunder certaincircumstancesand conditions, and process and convert

wastematerialsto different forms. SeePermitNos. 1997-072-OP(June2, 1997); 1998-030-DE

(April 6, 1998); 1998-078-DE(June3, 1998); 1998-208-OP/SUP (July 31, 1998); 1998-314-

DE/SUP (June 10, 1999); 1998-313-DE/SUP (Oct. 14, 1999).

Several years after siting approval was granted to Robbins Resource Recovery, the

Village of Robbins contractedwith Allied WasteTransportation,Inc. (“Allied”), an Illinois

Corporation, for the operation of the facility as a transfer station. In conjunction with that

agreement, on February 13, 2003, Allied entered into a Siting Authority Agreement with the

Village of Robbins, specifically setting forth that Allied be allowed to use the formerly approved

pollution controlfacility “for wastereceiptandhandling, waste processing, waste solidification,

wasteloadconsolidationandto operateasa solid wastetransferstation(for bothnon-hazardous

special waste and Municipal Solid Waste).” (R.076). That agreementmemorializesthat the

siting approvalpreviouslygrantedto the pollution control facility by the Village of Robbinsis

“sufficiently broadto covertheproposeduseofthePropertyandtheFacility,andthat thepresent

proposeduse can be undertakenwithout the necessityof additional local siting approval

procedures.”(R.076).

Furthermore,on February 13, 2003, IreneBrodie, the currentMayor of the Village of

Robbins and the Chairpersonof the committee that grantedsiting approvalfor the pollution

control facility in the Village of Robbinsin 1993, on behalfof the Board of Trusteesof the
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Village of Robbins, signedan affidavit. (R. 075). That affidavit establishesthat the Robbins

Recyclingand TransferStation had receivedlocal siting approvalby the Village of Robbins

Board of Trusteeson February9, 1993 to perform the functions of a “waste transferstation.”

(Id.)

Allied now seeksto operateawastetransferstationat thesiteof theapprovedfacility in

the Village of Robbins. The Illinois EnvironmentalProtectionAgency hasdenied Allied’s

Application for Permit to modify a solid wastemanagementsite, andAllied hasappealedthat

determinationto this Board. For thereasonssetforth herein,this Board shouldgrantsummary

judgmentto Allied and grant its Applicationfor Permit to modify thesolid wastemanagement

facility permitgrantedin 1993.

ARGUMENT

Allied shouldbe grantedsummaryjudgmentandawardedits Applicationfor Permitas a

matterof law. As explainedby this Board, summaryjudgmentis appropriatewhenthereareno

genuineissuesof fact and themovant is entitled to judgmentasa matterof law. Williamson

Adhesives,Inc. v. EPA,PCB91-112 (Aug. 22, 1991); Caruthersv. B.C. Christopher& Co., 57

Ill.2d 376, 380, 313 N.E.2d457,459 (1974).

In this case,thereis no genuineissueof material fact that a modificationof Petitioner’s

solid wastefacility permit shouldhavebeengranted,as no violation of the Act would occur by

granting the permit. To the contrary, the Act would actually be violated by not granting

modificationofPetitioner’spermit.

It is well-settledthat in aproceedingsuchasthis, “the sole questionbeforethe Boardis

whetherthe applicantprovesthat theapplication,as submittedto theAgency,demonstratedthat

no violation of the Act would occur if the permitwas granted.” Saline CountyLandfill, Inc. v.
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illinois EnvironmentalProtectionAgency,PCB02-108, slip op. at 9 (May 16, 2002); quoting

Centralia EnvironmentalServices,Inc. v. IEPA, PCB 89-170,slip op. at 9 (Oct. 25, 1990).

Basedon thefactsofthis case,it wouldnot beaviolationoftheAct to grantthepermit; rather,it

would be a violation of the Act not to grant the permit, asmodification of the permit after

original siting approval is specifically provided for under section 39.2(e-5) of the Illinois

EnvironmentalProtectionAct (“Act”). See415 ILCS 5/39.2(e-5). Section39.2(e-5)oftheAct

provides:

Siting approval obtainedpursuantto this Section is transferableand may be
transferredto a subsequentowneror operator. In the eventthat siting approval
hasbeentransferredto a subsequentowneror operator,that subsequentowneror
operatorassumesand takessubjectto any and all conditions imposeduponthe
prior owneror operatorby the countyboardof the countyor governingbody of
the municipality pursuantto subsection(e). However, any suchconditions
imposedpursuantto this Sectionmay be modified by agreementbetweenthe
subsequentowner or operatorand the appropriatecounty board or governing
body. Further, in the eventthat siting approvalobtainedpursuantto this Section
hasbeentransferredto a subsequentowneroroperator,that subsequentowneror
operatorassumesall rights and obligations andtakesthe facility subjectto any
and all termsand conditionsand any existinghostagreementbetweenthe prior
ownerandoperatorandtheappropriatecountyboardor governingbody.

415 ILCS 5/39.2(e-5)(emphasisadded).

In this case,thereis no disputethatthe facility in questionwasgrantedsitingapprovalby

the Village of Robbins because,as set forth above,the Board of Trusteesof the Village of

Robbins approvedthe applicationof Robbins ResourceRecoveryCompany for a “regional

pollution control facility” in the Village of Robbinson February9, 1993. (R. 064-073). The

siting approvalgrantedby theVillage ofRobbinswas, by its veryterm,approvalofa “pollution

controlfacility in theVillage ofRobbins.”(R.064)(emphasisadded).

The Village of Robbins’ useof the term “pollution control facility” in their approvalof

the facility establishesthat the Village intendedfor the facility to operatein many different

capacities. By its very terms,thedefinition of “pollution control facility” includes“any waste
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storagesite, sanitarylandfill, waste disposal site, waste transfer station, waste treatmentfacility

or wasteincinerator.” 415 ILCS 5/3.330. Therefore, by not providing a more specifictermto

describethe facility, the Village of Robbins clearly intended the facility to act in a number of

differentcapacities,includingasa wastetransferstation.

Moreover,it is alsoclearthatthefacility wasintendedto serveasawastetransferstation,

asthe originalApplicationfor SiteLocationApproval specificallyprovidesthat thefacility is to

treat and consolidatecertainwaste,as well asseparate,removeand transferrecyclablesand

other types of materials. Theseactivitiesthenspecifically and squarelyfit the definition of a

“transfer station,” which is specifically defined as “a site or facility that acceptswaste for

temporary storage or consolidation and further transfer to a waste disposaltreatmentor storage

facility.” 415 ILCS 5/3.500.

Thefact thatthe resolutionenteredinto by theVillage of Robbinsdoesnot specifically

identify the facility as a “transferstation” shouldnot be determinative,becausethe activities to

beperformedby the facility clearlyencompassedtransferstationactivities. In fact, thepermits

grantedby the Illinois EnvironmentalProtectionAgency providedthat the pollution control

facility was penTnittedto receivewaste,handlewaste,storewastefor certainperiodsof time,

screen,separate,segregateand sort wastematerials,transferwasteundercertaincircumstances

andconditionsandprocessandconvertwastematerialsto different forms. SeeIEPApermits. In

addition, it is clearthat the facility was approvedto actasa wastetransferstationbasedon the

affidavit signedby the Mayor of the Village of Robbins,which specifically providesthat the

facility wasgrantedsiting approvalto actasawastetransferstation. (R. 075).

Finally, thereis nodisputethatAllied enteredintoa Siting AuthorityAgreementwith the

Village ofRobbins,specificallysettingforth thatAllied beallowedto usetheformerlyapproved
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pollution control facility as a waste transferstation. (R.076). That agreementspecifically

provides that the siting approvalpreviously grantedto the pollution control facility by the

Village of Robbinsis “sufficiently broadto cover the proposeduseof the Propertyand the

Facility, andthatthepresentproposedusecanbeundertakenwithoutthenecessityof additional

local sitingapprovalprocedures.”(R.076).

As set forth in section39.2(e-5)of the Act, the Village of Robbins was specifically

authorizedto enterinto the Siting Authority Agreementwith Allied, the subsequentownerand

operatorof the pollution control facility, to modify any and all conditions imposedon the

previouslyapprovedpollution control facility, asthe Village of Robbins hasproperly done in

this case. Pursuantto section39.2(e-5), it is the siting authoritythat hasthe sole powerand

responsibilityto modify any termsand conditionsoforiginal siting approvalwith a subsequent

ownerofapollution controlfacility, which is exactlywhattheVillage ofRobbinsdid throughits

agreementwith Allied, which specificallyprovidesthatAllied maynowusethepollution control

facility primarily asatransferstation. (R. 076-80).

It is well-settledthat is the local siting authoritythat is responsiblefor determiningthe

scopeofsiting approvalgrantedto apollution controlfacility. SeeSalineCountyLandfill, Inc. v.

illinois EnvironmentalProtectionAgency,PCB 02-108 (May 16, 2002). In Saline County,the

Illinois Pollution ControlBoardmadeabundantlyclearthatit is theduty ofthesitingauthorityto

determine whether a change in a facility is consistent with the local siting approvalgrantedto a

facility. Id., slip op. at 18-19. In thiscase,theVillage of Robbins,throughthe affidavit signed

by the Mayor, hasmadeclearthat its siting authority grantedin 1993 wasconsistentwith the

solid waste transferstationproposedby Allied.
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Therecanbe no disputethat section39.2(e-5)governsthecircumstancesofthis case,and

requires,as a matterof law, that Petitioner’spermit be modified becausesiting approvalof the

subjectpollution control facility hasbeentransferredto a new entity and that new entity has

enteredinto an agreementwith thesitingauthorityto operateasatransferstation. This is clearly

a situation contemplatedby section 39.2(e-5), and, thus, section 39.2(e-5) requires the

modificationofpermit requestedby Petitionersand expresslyagreedto by Village of Robbins,

thelocal siting authority.

CONCLUSION

WHEREFORE,thePetitioners,VILLAGE OF ROBBINSandALLIED WASTE

TRANSPORTATION, INC. requestthis Honorable Board grant its Motion for Summary

Judgmentand for such other and further relief as this Honorable Board deemsjust and

appropriatein thecircumstances.

4~ !o~f RespectfullySubmitted,

VILLAGE OFROBB1NSand ALLIED WASTE
TRANSPORTATION,INC., Petitioners

By: lageof Robbins

illiam H. Mansker
Village Attorney

Dated:

By:

Oneof Attorneys
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BEFORETHE ILLINOIS POLLUTION CONTROLBC~C E ~V E0
OF THESTATEOFILLINOIS CLERK’S OFFICE

VILLAGE OF ROBBINS andALLIED ) APR 292004
WASTE TRANSPORTATION,INC., ) STATE OF ILLINOIS

) Pollution Control Board
Petitioners, )

)
vs. ) CaseNo. PCBNo. 04-48

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION FOR SUMMARY JUDGMENT

NOW COME the Petitioners, Village of Robbins, Illinois, and Allied Waste

Transportation,Inc., by and throughundersignedcounselof record, and herebyrespectfully

movethis Boardto granttheirMotion for SummaryJudgmentfor modificationof a solid waste

managementfacilitypermit and,in supportthereof,stateasfollows:

1. Summaryjudgmentis appropriatewhenthereareno genuineissuesof factand

themovantis entitled to judgmentasa matterof law. WilliamsonAdhesives,Inc. v. EPA,PCB

91-112(Aug. 22, 1991); Caruthersv. B.C. Christopher& Co., 57 Ill.2d 376, 380, 313 N.E.2d

457, 459(1974).

2. In this case, there is no genuine issue of material fact that a modification of

Petitioner’ssolidwaste facility permit shouldhavebeengranted,asnoviolation oftheAct would

occurby grantingthepermit. In fact, quite to the contrary,theAct is actuallyviolatedby ~pj

grantingmodificationof Petitioner’spermit.

3. In a proceedingsuchasthis, “the sole questionbeforethe Boardis whetherthe

applicantprovesthattheapplication,assubmittedto theAgency,demonstratedthatno violation

of the Act would occur if the permit was granted.” Saline County Landfill, Inc. v. illinois
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EnvironmentalProtectionAgency,PCB02-108,slip op. at 9 (May 16, 2002); quotingCentralia

EnvironmentalServices,Inc. v. IEPA,PCB89-170,slip op. at 9 (Oct. 25, 1990).

4. It would not be a violation of theAct to grant thepermit; rather,it would be a

violation of theAct not to grantthepermit, asmodificationofthepermit afteroriginal siting is

specifically provided for undersection39.2(e-5). See415 ILCS 5/39.2(e-5).

5. Section39.2(e-5)oftheAct providesin pertinentpart:

Siting approval obtainedpursuantto this Section is transferableand may be
transferredto a subsequentowneror operator. In the eventthat siting approval
hasbeentransferredto a subsequentowneror operator,that subsequentowneror
operatorassumesand takessubjectto any and all conditions imposeduponthe
prior owneror operatorby thecountyboardof the countyor governingbody of
the municipality pursuant to subsection(e). However, any such conditions
imposedpursuantto this Section may be modified by agreementbetweenthe
subsequentowner or operatorand the appropriatecounty board or governing
body.

415 ILCS 5/39.2(e-5)(emphasisadded).

6. Thereis nodisputethatthefacility in questionwas grantedsiting approvalby the

Village of Robbins. On February9, 1993,theBoard of TrusteesoftheVillage of Robbins,in

OrdinanceNo. 2-9-93-A, approvedtheapplicationof RobbinsResourceRecoveryCompanyfor

aregionalpollutioncontrolfacility in theVillage ofRobbins. (R. 064-073).

7. The siting approvalgrantedby the Village of Robbinswas, by its very term,

approvalof a “pollution control facility in the Village of Robbins.” (R.064)(emphasisadded).

That pollution control facility was permittedto receivewaste,handlewaste,store waste for

certainperiodsoftime, screen,separate,segregateandsort wastematerials,transferwasteunder

certaincircumstancesandprocessandconvertwastematerialsto differentforms.

8. It is clearthat theRobbinsfacility, labeledapollutioncontrolfacility, containeda

transferstation component. In fact, thevery definition of “pollution control facility” includes

2
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“any waste storagesite, sanitarylandfill, disposalsite, wastetransferstation,waste treatment

facility orwasteincinerator.” 415 ILCS 5/3.330(emphasisadded).

9. Furthermore,theactivitiesperformedatthefacility, assetforth in theApplication

for Site Location Approval, establishthat the facility acted asa transferstation becausethe

Robbinsfacility “accept[edjwastefor temporarystorageor consolidationandfurthertransferto

a wastedisposal,treatmentor storagefacility.” 415 ILCS 5/3.500. Therefore,eventhoughthe

Village of Robbins’ Resolutiondid not specificallyusetheterm“transferstation,” it is clearthat

theVillage intendedthefacility to operatein partassuch.

10. There is no questionthat the siting authority grantedto the facility in 1993

allowedthefacility to operateasawastetransferstation, astheMayor ofthe Village ofRobbins,

on behalfof the Board of Trustees,signedan affidavit, indicating the original siting approval

grantedin February9, 1993 approvedthe operationof the facility in part asa “waste transfer

station.” (R.075).

11. Thereis also no disputethat severalyearsafter siting approvalwas grantedto

Robbins Resource Recovery, the Village of Robbins contracted with Allied Waste

Transportation,Inc. (“Allied”), an Illinois Corporation, for the operationof the facility as a

transfer station. In conjunctionwith that agreement,Allied entered into a Siting Authority

Agreementwith the Village of Robbins,specifically settingforth that Allied be allowedto use

the formerly approvedpollution control facility as a waste transferstation. (R.076). That

agreementmemorializesthat the siting approvalpreviously grantedto the pollution control

facility by theVillage ofRobbinsis “sufficiently broadto covertheproposeduseof theProperty

and the Facility, andthat the presentproposedusecanbe undertakenwithout the necessityof

additional local siting approval procedures.” (R.076) (emphasis added).
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12. As explicitly providedfor in section39.2(e-5) ofthe Act, the Village ofRobbins

was specifically authorizedto enter into the Siting Authority Agreementwith Allied, the

subsequent operator of the pollution controlfacility, to modifyanyandall conditionsimposedon

thepreviouslyapprovedpollutioncontrolfacility, astheVillage ofRobbinshasproperlydonein

thiscase.

13. Pursuantto section39.2(e-5)it is thesiting authoritythat hasthe solepowerand

responsibilityto modify anytermsand conditionsof original siting approvalwith a subsequent

ownerof apollutioncontrolfacility, which is exactlywhattheVillage ofRobbinsdidthroughits

agreementwith Allied, which specificallyprovidesthat Allied maynow usethepollutioncontrol

facility primarily asatransferstation,all consistentwith thesiting approvaloriginal providedto

thefacility in 1993. (R. 076-80).

14. It is well-settledthat the local siting authority is responsiblefor determiningthe

scopeofsiting approvalgrantedto apollutioncontrolfacility. SeeSalineCountyLandfill, Inc. v.

illinois EnvironmentalProtectionAgency,PCB02-108(May 16, 2002). In this case,theVillage

ofRobbinshasmadeclearthat its siting authority grantedin 1993 wasbroadenoughto cover

Allied’s wastetransferstation.

15. Therecanbe no disputethat section39.2(e-5)governsthe circumstancesof this

case,and requires,as a matter of law, that Petitioner’s permit be modified becausesiting

approval of the subject pollution control facility hasbeentransferredto anewentity andthatnew

entityhasenteredinto anagreement with thesiting authorityto operateasatransferstation.

16. This is clearly a situation contemplatedby section39.2(e-5),and, thus, section

39.2(e-5)requiresthemodification requestedby Petitionersand expresslyagreedto by Village

ofRobbins,thelocal siting authority.
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WHEREFORE,thePetitioners,VILLAGE OF ROBBINS andALLIED WASTE

TRANSPORTATION,INC. requestthis HonorableBoard:

A. Grantits Motionfor SummaryJudgment;and

B. For suchotherandfurtherreliefasthis HonorableBoarddeemsjustand

appropriate in 91e circumstances.

q/L~ /~( RespectfullySubmitted,

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
815-490-4900

VILLAGE OFROBBINS
3327West137th Street
Robbins,Illinois 60472
708-385-8940

VILLAGE OF ROBBINS andALLIED WASTE
TRANSPORTATION,INC., Petitioners

Dated:

By: Culbertson

CharlesF. Helsten
Oneof Attorneys

Village Attorney
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109of theIllinois CodeofCivil
Procedure,herebyunder penaltyof perjury under the laws of the United Statesof America,
certifiesthaton April ~ , 2003 , acopyoftheforegoingwasservedupon:

Via UPS OvernightMail
DorothyM. Gunn,Clerk

Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet

Suite11-500
Chicago,IL 60601

JohnJ.Kim
ReneeCipriano

SpecialAssistantAttorneyGeneral
Division ofLegal Counsel

1021 N. GrandAvenue,East
Springfield, IL 62794-9276

By depositinga copy thereof, enclosedin an envelopein the United StatesMail at Chicago,
Illinois, properpostageprepaid,beforethehourof5:00 P.M., addressedasabove.

HINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1369
Rockford,IL 61101
(815)490-4900

This documentutilized 100%recycledpaper
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